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section are as set forth in § 309.5(f) ex-
cept that all categories of requesters
shall be charged duplication costs.

(ii) Information on the FDIC’s World
Wide Web page is available to the pub-
lic without charge. If, however, infor-
mation available on the FDIC’s World
Wide Web page is provided pursuant to
a Freedom of Information Act request
processed under § 309.5, then fees apply
and will be assessed pursuant to
§ 309.5(f).

[63 FR 16404, Apr. 3, 1998]

§ 309.5 Procedures for requesting
records.

(a) Definitions. For purposes of this
section:

(1) Commercial use request means a re-
quest from or on behalf of a requester
who seeks records for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quest falls within this category, the
FDIC will determine the use to which a
requester will put the records re-
quested and seek additional informa-
tion as it deems necessary.

(2) Direct costs means those expendi-
tures the FDIC actually incurs in
searching for, duplicating, and, in the
case of commercial requesters, review-
ing records in response to a request for
records.

(3) Duplication means the process of
making a copy of a record necessary to
respond to a request for records or for
inspection of original records that con-
tain exempt material or that cannot
otherwise be directly inspected. Such
copies can take the form of paper copy,
microfilm, audiovisual records, or ma-
chine readable records (e.g., magnetic
tape or computer disk).

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate or graduate
higher education, an institution of pro-
fessional education, and an institution
of vocational education, which oper-
ates a program or programs of schol-
arly research.

(5) Noncommercial scientific institution
means an institution that is not oper-
ated on a commercial basis as that
term is defined in paragraph (a)(1) of

this section, and which is operated
solely for the purpose of conducting
scientific research, the results of which
are not intended to promote any par-
ticular product or industry.

(6) Representative of the news media
means any person primarily engaged in
gathering news for, or a free-lance
journalist who can demonstrate a rea-
sonable expectation of having his or
her work product published or broad-
cast by, an entity that is organized and
operated to publish or broadcast news
to the public. The term news means in-
formation that is about current events
or that would be of current interest to
the general public.

(7) Review means the process of exam-
ining records located in response to a
request for records to determine
whether any portion of any record is
permitted to be withheld as exempt in-
formation. It includes processing any
record for disclosure, e.g., doing all
that is necessary to excise them or oth-
erwise prepare them for release.

(8) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within records. Searches may be done
manually and/or by computer using ex-
isting programming.

(b) Making a request for records. (1)
The request shall be submitted in writ-
ing to the Office of the Executive Sec-
retary:

(i) By completing the online request
form located on the FDIC’s World Wide
Web page, found at: http://
www.fdic.gov;

(ii) By facsimile clearly marked
Freedom of Information Act Request to
(202) 898–8778; or

(iii) By sending a letter to the Office
of the Executive Secretary, ATTN:
FOIA/PA Unit, 550 17th Street, NW.,
Washington, DC 20429.

(2) The request shall contain the fol-
lowing information:

(i) The name and address of the re-
quester, an electronic mail address, if
available, and the telephone number at
which the requester may be reached
during normal business hours;

(ii) Whether the requester is an edu-
cational institution, noncommercial
scientific institution, or news media
representative;
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(iii) A statement agreeing to pay the
applicable fees, or a statement identi-
fying a maximum fee that is acceptable
to the requester, or a request for a
waiver or reduction of fees that satis-
fies paragraph (f)(1)(x) of this section;
and

(iv) The preferred form and format of
any responsive information requested,
if other than paper copies.

(3) A request for identifiable records
shall reasonably describe the records in
a way that enables the FDIC’s staff to
identify and produce the records with
reasonable effort and without unduly
burdening or significantly interfering
with any of the FDIC’s operations.

(c) Defective requests. The FDIC need
not accept or process a request that
does not reasonably describe the
records requested or that does not oth-
erwise comply with the requirements
of this part. The FDIC may return a de-
fective request, specifying the defi-
ciency. The requester may submit a
corrected request, which will be treat-
ed as a new request.

(d) Processing requests—(1) Receipt of
requests. Upon receipt of any request
that satisfies paragraph (b) of this sec-
tion, the FOIA/PA Unit, Office of the
Executive Secretary, shall assign the
request to the appropriate processing
track pursuant to this section. The
date of receipt for any request, includ-
ing one that is addressed incorrectly or
that is referred by another agency, is
the date the Office of the Executive
Secretary actually receives the re-
quest.

(2) Multitrack processing. (i) The FDIC
provides different levels of processing
for categories of requests under this
part. Requests for records that are
readily identifiable by the Office of the
Executive Secretary and that have al-
ready been cleared for public release
may qualify for fast-track processing.
All other requests shall be handled
under normal processing procedures,
unless expedited processing has been
granted pursuant to paragraph (d)(3) of
this section.

(ii) The FDIC will make the deter-
mination whether a request qualifies
for fast-track processing. A requester
may contact the FOIA/PA Unit to
learn whether a particular request has
been assigned to fast-track processing.

If the request has not qualified for fast-
track processing, the requester will be
given an opportunity to refine the re-
quest in order to qualify for fast-track
processing. Changes made to requests
to obtain faster processing must be in
writing.

(3) Expedited processing. (i) Where a
person requesting expedited access to
records has demonstrated a compelling
need for the records, or where the FDIC
has determined to expedite the re-
sponse, the FDIC shall process the re-
quest as soon as practicable. To show a
compelling need for expedited proc-
essing, the requester shall provide a
statement demonstrating that:

(A) The failure to obtain the records
on an expedited basis could reasonably
be expected to pose an imminent threat
to the life or physical safety of an indi-
vidual; or

(B) The requester can establish that
they are primarily engaged in informa-
tion dissemination as their main pro-
fessional occupation or activity, and
there is urgency to inform the public of
the government activity involved in
the request; and

(C) The requester’s statement must
be certified to be true and correct to
the best of the person’s knowledge and
belief and explain in detail the basis
for requesting expedited processing.

(ii) The formality of the certification
required to obtain expedited treatment
may be waived by the FDIC as a matter
of administrative discretion.

(4) A requester seeking expedited
processing will be notified whether ex-
pedited processing has been granted
within ten (10) working days of the re-
ceipt of the request. If the request for
expedited processing is denied, the re-
quester may file an appeal pursuant to
the procedures set forth in paragraph
(h) of this section, and the FDIC shall
respond to the appeal within ten (10)
working days after receipt of the ap-
peal.

(5) Priority of responses. Consistent
with sound administrative process the
FDIC processes requests in the order
they are received in the separate proc-
essing tracks. However, in the agency’s
discretion, or upon a court order in a
matter to which the FDIC is a party, a
particular request may be processed
out of turn.
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(6) Notification. (i) The time for re-
sponse to requests will be twenty (20)
working days except:

(A) In the case of expedited treat-
ment under paragraph (d)(3) of this sec-
tion;

(B) Where the running of such time is
suspended for the calculation of a cost
estimate for the requester if the FDIC
determines that the processing of the
request may exceed the requester’s
maximum fee provision or if the
charges are likely to exceed $250 as pro-
vided for in paragraph (f)(1)(v) of this
section;

(C) Where the running of such time is
suspended for the payment of fees pur-
suant to the paragraphs (d)(6)(i)(B) and
(f)(1) of this section; or

(D) In unusual circumstances, as de-
fined in 5 U.S.C. 552(a)(6)(B) and further
described in paragraph (d)(6)(iii) of this
section.

(ii) In unusual circumstances as re-
ferred to in paragraph (d)(6)(i)(D) of
this section, the time limit may be ex-
tended for a period of:

(A) Ten (10) working days as provided
by written notice to the requester, set-
ting forth the reasons for the extension
and the date on which a determination
is expected to be dispatched; or

(B) Such alternative time period as
agreed to by the requester or as reason-
ably determined by the FDIC when the
FDIC notifies the requester that the re-
quest cannot be processed in the speci-
fied time limit.

(iii) Unusual circumstances may
arise when:

(A) The records are in facilities, such
as field offices or storage centers, that
are not located at the FDIC’s Wash-
ington office;

(B) The records requested are volumi-
nous or are not in close proximity to
one another; or

(C) There is a need to consult with
another agency or among two or more
components of the FDIC having a sub-
stantial interest in the determination.

(7) Response to request. In response to
a request that satisfies the require-
ments of paragraph (b) of this section,
a search shall be conducted of records
maintained by the FDIC in existence
on the date of receipt of the request,
and a review made of any responsive

information located. The FDIC shall
notify the requester of:

(i) The FDIC’s determination of the
request;

(ii) The reasons for the determina-
tion;

(iii) If the response is a denial of an
initial request or if any information is
withheld, the FDIC will advise the re-
quester in writing:

(A) If the denial is in part or in
whole;

(B) The name and title of each person
responsible for the denial (when other
than the person signing the notifica-
tion);

(C) The exemptions relied on for the
denial; and

(D) The right of the requester to ap-
peal the denial to the FDIC’s General
Counsel within 30 business days fol-
lowing receipt of the notification, as
specified in paragraph (h) of this sec-
tion.

(e) Providing responsive records. (1)
Copies of requested records shall be
sent to the requester by regular U.S.
mail to the address indicated in the re-
quest, unless the requester elects to
take delivery of the documents at the
FDIC or makes other acceptable ar-
rangements, or the FDIC deems it ap-
propriate to send the documents by an-
other means.

(2) The FDIC shall provide a copy of
the record in any form or format re-
quested if the record is readily repro-
ducible by the FDIC in that form or
format, but the FDIC need not provide
more than one copy of any record to a
requester.

(3) By arrangement with the re-
quester, the FDIC may elect to send
the responsive records electronically if
a substantial portion of the request is
in electronic format. If the information
requested is made pursuant to the Pri-
vacy Act of 1974, 5 U.S.C. 552a, it will
not be sent by electronic means unless
reasonable security measures can be
provided.

(f) Fees—(1) General rules. (i) Persons
requesting records of the FDIC shall be
charged for the direct costs of search,
duplication, and review as set forth in
paragraphs (f)(2) and (f)(3) of this sec-
tion, unless such costs are less than the
FDIC’s cost of processing the request-
er’s remittance.
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(ii) Requesters will be charged for
search and review costs even if respon-
sive records are not located or, if lo-
cated, are determined to be exempt
from disclosure.

(iii) Multiple requests seeking simi-
lar or related records from the same re-
quester or group of requesters will be
aggregated for the purposes of this sec-
tion.

(iv) If the FDIC determines that the
estimated costs of search, duplication,
or review of requested records will ex-
ceed the dollar amount specified in the
request, or if no dollar amount is speci-
fied, the FDIC will advise the requester
of the estimated costs (if greater than
the FDIC’s cost of processing the re-
quester’s remittance). The requester
must agree in writing to pay the costs
of search, duplication, and review prior
to the FDIC initiating any records
search.

(v) If the FDIC estimates that its
search, duplication, and review costs
will exceed $250.00, the requester must
pay an amount equal to 20 percent of
the estimated costs prior to the FDIC
initiating any records search.

(vi) The FDIC shall ordinarily collect
all applicable fees under the final in-
voice before releasing copies of re-
quested records to the requester.

(vii) The FDIC may require any re-
quester who has previously failed to
pay the charges under this section
within 30 calendar days of mailing of
the invoice to pay in advance the total
estimated costs of search, duplication,
and review. The FDIC may also require
a requester who has any charges out-
standing in excess of 30 calendar days
following mailing of the invoice to pay
the full amount due, or demonstrate
that the fee has been paid in full, prior
to the FDIC initiating any additional
records search.

(viii) The FDIC may begin assessing
interest charges on unpaid bills on the
31st day following the day on which the
invoice was sent. Interest will be at the
rate prescribed in section 3717 of title
31 of the United States Code and will
accrue from the date of the invoice.

(ix) The time limit for the FDIC to
respond to a request will not begin to
run until the FDIC has received the re-
quester’s written agreement under
paragraph (f)(1)(iv) of this section, and

advance payment under paragraph
(f)(1) (v) or (vii) of this section, or pay-
ment of outstanding charges under
paragraph (f)(1)(vii) or (viii) of this sec-
tion.

(x) As part of the initial request, a
requester may ask that the FDIC waive
or reduce fees if disclosure of the
records is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment and is not primarily in the com-
mercial interest of the requester. De-
terminations as to a waiver or reduc-
tion of fees will be made by the Execu-
tive Secretary (or designee) and the re-
quester will be notified in writing of
his/her determination. A determination
not to grant a request for a waiver or
reduction of fees under this paragraph
may be appealed to the FDIC’s General
Counsel (or designee) pursuant to the
procedure set forth in paragraph (h) of
this section.

(2) Chargeable fees by category of re-
quester. (i) Commercial use requesters
shall be charged search, duplication
and review costs.

(ii) Educational institutions, non-
commercial scientific institutions and
news media representatives shall be
charged duplication costs, except for
the first 100 pages.

(iii) Requesters not described in para-
graph (f)(2) (i) or (ii) of this section
shall be charged the full reasonable di-
rect cost of search and duplication, ex-
cept for the first two hours of search
time and first 100 pages of duplication.

(3) Fee schedule. The dollar amount of
fees which the FDIC may charge to
records requesters will be established
by the Chief Financial Officer of the
FDIC (or designee). The FDIC may
charge fees that recoup the full allow-
able direct costs it incurs. Fees are
subject to change as costs change.

(i) Manual searches for records. The
FDIC will charge for manual searches
for records at the basic rate of pay of
the employee making the search plus
16 percent to cover employee benefit
costs. Where a single class of personnel
(e.g., all clerical, all professional, or all
executive) is used exclusively, the
FDIC, at its discretion, may establish
and charge an average rate for the
range of grades typically involved.
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1 Classification of a record as exempt from
disclosure under the provisions of this para-
graph (g) shall not be construed as authority
to withhold the record if it is otherwise sub-
ject to disclosure under the Privacy Act of
1974 (5 U.S.C. 552a) or other federal statute,
any applicable regulation of FDIC or any
other federal agency having jurisdiction
thereof, or any directive or order of any
court of competent jurisdiction.

(ii) Computer searches for records. The
fee for searches of computerized
records is the actual direct cost of the
search, including computer time, com-
puter runs, and the operator’s time ap-
portioned to the search. The fee for a
computer printout is the actual cost.
The fees for computer supplies are the
actual costs. The FDIC may, at its dis-
cretion, establish and charge a fee for
computer searches based upon a rea-
sonable FDIC-wide average rate for
central processing unit operating costs
and the operator’s basic rate of pay
plus 16 percent to cover employee ben-
efit costs.

(iii) Duplication of records. (A) The
per-page fee for paper copy reproduc-
tion of documents is the average FDIC-
wide cost based upon the reasonable di-
rect costs of making such copies.

(B) For other methods of reproduc-
tion or duplication, the FDIC will
charge the actual direct costs of repro-
ducing or duplicating the documents.

(iv) Review of records. The FDIC will
charge commercial use requesters for
the review of records at the time of
processing the initial request to deter-
mine whether they are exempt from
mandatory disclosure at the basic rate
of pay of the employee making the
search plus 16 percent to cover em-
ployee benefit costs. Where a single
class of personnel (e.g., all clerical, all
professional, or all executive) is used
exclusively, the FDIC, at its discretion,
may establish and charge an average
rate for the range of grades typically
involved. The FDIC will not charge at
the administrative appeal level for re-
view of an exemption already applied.
When records or portions of records are
withheld in full under an exemption
which is subsequently determined not
to apply, the FDIC may charge for a
subsequent review to determine the ap-
plicability of other exemptions not pre-
viously considered.

(v) Other services. Complying with re-
quests for special services, other than a
readily produced electronic form or
format, is at the FDIC’s discretion. The
FDIC may recover the full costs of pro-
viding such services to the requester.

(4) Publication of fee schedule and ef-
fective date of changes. (i) The fee sched-
ule is made available on the FDIC’s

World Wide Web page, found at http://
www.fdic.gov.

(ii) The fee schedule will be set forth
in the ‘‘Notice of Federal Deposit In-
surance Corporation Records Fees’’
issued in December of each year or in
such ‘‘Interim Notice of Federal De-
posit Insurance Corporation Records
Fees’’ as may be issued. Copies of such
notices may be obtained at no charge
from the Office of the Executive Sec-
retary, FOIA/PA Unit, 550 17th Street
NW., Washington, DC 20429, and are
available on the FDIC’s World Wide
Web page as noted in paragraph (f)(4)(i)
of this section.

(iii) The fees implemented in the De-
cember or Interim Notice will be effec-
tive 30 days after issuance.

(5) Use of contractors. The FDIC may
contract with independent contractors
to locate, reproduce, and/or dissemi-
nate records; provided, however, that
the FDIC has determined that the ulti-
mate cost to the requester will be no
greater than it would be if the FDIC
performed these tasks itself. In no case
will the FDIC contract out responsibil-
ities which the Freedom of Information
Act (FOIA) (5 U.S.C. 552) provides that
the FDIC alone may discharge, such as
determining the applicability of an ex-
emption or whether to waive or reduce
fees.

(g) Exempt information. A request for
records may be denied if the requested
record contains information which falls
into one or more of the following cat-
egories.1 If the requested record con-
tains both exempt and nonexempt in-
formation, the nonexempt portions
which may reasonably be segregated
from the exempt portions will be re-
leased to the requester. If redaction is
necessary, the FDIC will, to the extent
technically feasible, indicate the
amount of material deleted at the
place in the record where such deletion
is made unless that indication in and of
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itself will jeopardize the purpose for
the redaction. The categories of ex-
empt records are as follows:

(1) Records that are specifically au-
thorized under criteria established by
an Executive Order to be kept secret in
the interest of national defense or for-
eign policy and are in fact properly
classified pursuant to such Executive
Order;

(2) Records related solely to the in-
ternal personnel rules and practices of
the FDIC;

(3) Records specifically exempted
from disclosure by statute, provided
that such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue;
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person that is privileged or confiden-
tial;

(5) Interagency or intra-agency
memoranda or letters that would not
be available by law to a private party
in litigation with the FDIC;

(6) Personnel, medical, and similar
files (including financial files) the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy;

(7) Records compiled for law enforce-
ment purposes, but only to the extent
that the production of such law en-
forcement records:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a state, local, or for-
eign agency or authority or any pri-
vate institution which furnished
records on a confidential basis;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement

investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Records that are contained in or
related to examination, operating, or
condition reports prepared by, on be-
half of, or for the use of the FDIC or
any agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(h) Appeals. (1) Appeals should be ad-
dressed to the Office of the Executive
Secretary, FDIC, 550 17th Street, NW.,
Washington, DC 20429.

(2) A person whose initial request for
records under this section, or whose re-
quest for a waiver of fees under para-
graph (f)(1)(x) of this section, has been
denied, either in part or in whole, has
the right to appeal the denial to the
FDIC’s General Counsel (or designee)
within 30 business days after receipt of
notification of the denial. Appeals of
denials of initial requests or for a waiv-
er of fees must be in writing and in-
clude any additional information rel-
evant to consideration of the appeal.

(3) Except in the case of an appeal for
expedited treatment under paragraph
(d)(3) of this section, the FDIC will no-
tify the appellant in writing within 20
business days after receipt of the ap-
peal and will state:

(i) Whether it is granted or denied in
whole or in part;

(ii) The name and title of each person
responsible for the denial (if other than
the person signing the notification);

(iii) The exemptions relied upon for
the denial in the case of initial re-
quests for records; and

(iv) The right to judicial review of
the denial under the FOIA.

(4) If a requester is appealing for de-
nial of expedited treatment, the FDIC
will notify the appellant within 10 busi-
ness days after receipt of the appeal of
the FDIC’s disposition.

(5) Complete payment of any out-
standing fee invoice will be required
before an appeal is processed.
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2 The procedures for disclosing records
under the Privacy Act are separately set
forth in 12 CFR part 310.

(i) Records of another agency. If a re-
quested record is the property of an-
other federal agency or department,
and that agency or department, either
in writing or by regulation, expressly
retains ownership of such record, upon
receipt of a request for the record the
FDIC will promptly inform the re-
quester of this ownership and imme-
diately shall forward the request to the
proprietary agency or department ei-
ther for processing in accordance with
the latter’s regulations or for guidance
with respect to disposition.

[63 FR 16404, Apr. 3, 1998]

§ 309.6 Disclosure of exempt records.
(a) Disclosure prohibited. Except as

provided in paragraph (b) of this sec-
tion or by 12 CFR part 310,2 no person
shall disclose or permit the disclosure
of any exempt records, or information
contained therein, to any persons other
than those officers, directors, employ-
ees, or agents of the Corporation who
have a need for such records in the per-
formance of their official duties. In any
instance in which any person has pos-
session, custody or control of FDIC ex-
empt records or information contained
therein, all copies of such records shall
remain the property of the Corporation
and under no circumstances shall any
person, entity or agency disclose or
make public in any manner the exempt
records or information without written
authorization from the Director of the
Corporation’s Division having primary
authority over the records or informa-
tion as provided in this section.

(b) Disclosure authorized. Exempt
records or information of the Corpora-
tion may be disclosed only in accord-
ance with the conditions and require-
ments set forth in this paragraph (b).
Requests for discretionary disclosure of
exempt records or information pursu-
ant to this paragraph (b) may be sub-
mitted directly to the Division having
primary authority over the exempt
records or information or to the Office
of Executive Secretary for forwarding
to the appropriate Division having pri-
mary authority over the records
sought. Such administrative request

must clearly state that it seeks discre-
tionary disclosure of exempt records,
clearly identify the records sought,
provide sufficient information for the
Corporation to evaluate whether there
is good cause for disclosure, and meet
all other conditions set forth in para-
graph (b)(1) through (10) of this section.
Information regarding the appropriate
FDIC Division having primary author-
ity over a particular record or records
may be obtained from the Office of Ex-
ecutive Secretary. Authority to dis-
close or authorize disclosure of exempt
records of the Corporation is delegated
as follows:

(1) Disclosure to depository institutions.
The Director of the Corporation’s Divi-
sion having primary authority over the
exempt records, or designee, may dis-
close to any director or authorized offi-
cer, employee or agent of any deposi-
tory institution, information contained
in, or copies of, exempt records per-
taining to that depository institution.

(2) Disclosure to state banking agencies.
The Director of the Corporation’s Divi-
sion having primary authority over the
exempt records, or designee, may in his
or her discretion and for good cause,
disclose to any authorized officer or
employee of any state banking or secu-
rities department or agency, copies of
any exempt records to the extent the
records pertain to a state-chartered de-
pository institution supervised by the
agency or authority, or where the ex-
empt records are requested in writing
for a legitimate depository institution
supervisory or regulatory purpose.

(3) Disclosure to federal financial insti-
tutions supervisory agencies and certain
other agencies. The Director of the Cor-
poration’s Division having primary au-
thority over the exempt records, or
designee, may in his or her discretion
and for good cause, disclose to any au-
thorized officer or employee of any fed-
eral financial institution supervisory
agency including the Comptroller of
the Currency, the Board of Governors
of the Federal Reserve System, the Of-
fice of Thrift Supervision, the Securi-
ties and Exchange Commission, the Na-
tional Credit Union Administration, or
any other agency included in section
1101(7) of the Right to Financial Pri-
vacy Act of 1978 (12 U.S.C. 3401 et. seq.)
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